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ii. 
STATEMENT OF THE CASE 
Nature of the Case 
Derk Howard appeals from the District Court's order denying his motion to suppress and 
the district court's order denying his motion to reconsider the District Court's order denying his 
motion to suppress. On appeal, Mr. Howard asserts that the District Court erred in upholding the 
warrantless entry and search of his property which resulted in the discovery of several marijuana 
plants growing in a shed behind his residence. 
Statement of Facts 
Mr. Howard resides in rural Gooding County in a small house with his wife and five (5) 
children. (Tr. p. 123) The house sits on approximately ten (10) acres of property owned by the 
North Side Canal Company. (Tr. p. 161-162) Mr. Howard works for the North Side Canal 
Company and as a condition of his employment, rents the residence for a small fee and is 
responsible for the maintenance of the property. (Tr. p.125-126, 161-162; Ex. 7) Mr. Howard 
and his family have lived at this residence for approximately nine (9) years. (Tr. p. 123) 
The roadway leading to Mr. Howard's residence can be accessed by Spring Cove Road to 
the northeast and by Old Highway 30 to the southwest. (Map - Ex. 3) Both Spring Cove Road 
and Old Highway 30 are public roads, however, the roadway where Mr. Howard's residence sits 
is a private roadway. (Tr. p. 139-140) Mr. Howard maintains this roadway himself, and no one 
else lives on that roadway but he and his family. (Tr. p. 134) 
At the Old Highway 30 entrance, there is a fence and cattle guard crossing the private 
roadway. (Tr. p. 132 -133, Photos - Ex. 5). Mr. Howard testified at hearing that there is 
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sometimes a gate across the cattle guard if there are animals on the other side of the fence. (Tr. 
p. 133-134) Faulkner Land and Livestock owns the ground surrounding the fence and cattle 
guard near the Old Highway 30 entrance, but the private roadway is a right of way owned by the 
North Side Canal Company. (Tr. p. 134, 137) 
On a fence post just to the west of the cattle guard is a black sign with white letters that 
states "NO TRESPASSING" (photos - Ex. 2, video - Ex. 1) Mr. Howard testified at hearing 
that while he did not post the "NO TRESPASSING" sign, and that the exact sign that was 
depicted in the photograph admitted at hearing had not always been present, a "NO 
TRESPASSING" sign has always been posted at this location during the seventeen (17) years he 
has worked for the North Side Canal Company and throughout the nine (9) years he has lived on 
the property. (Tr. p. 135, 137) Another North Side Canal Company employee, Ben Hepworth, 
testified at hearing that in the ten (10) years he has been familiar with this entrance there has 
always been a "NO TRESSPASSING" sign near the cattle guard. (Tr. p. 187 - 188) No witness 
or other documentary evidence was offered by the State that disputed Mr. Howard's and Mr. 
Hepworth' s testimony that a "NO TRESPASSING" sign would have been present at this location 
on August 31, 2011. 
On August 30, 2011, ISP Detective Jared Sweesy received an anonymous tip that Mr. 
Howard was growing marijuana in a ravine near Mr. Howard's residence. (Tr. p. 11) Detective 
Sweesy obtained an address for Mr. Howard, and then reviewed satellite images of the area 
obtained from Google Earth that confirmed the location of a house and a ravine next to the house. 
(Tr. p. 13) 
On August 31, 2011, ISP Detective Sweesy, ISP Detective Scott Ward and ISP Trooper 
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Otto ("ISP Officers") traveled on Old Highway 30 in rural Gooding County in order to gain access 
to the ravine located on the satellite map. (Tr. p. 16) The reason that the ISP Officers used the Old 
Highway 30 access point was for investigative purposes, in that the Spring Cove Road access point 
would have required the officers to drive "next to his (Howard's) house" which could "mess up" 
their investigation. (Tr. p. 45, 73) Detective Sweesy testified that the ISP Officers did not verify 
whether the roadway was a public road and simply made the assumption that it was. (Tr. p. 70-72), 
though as stipulated to at hearing, this is a private roadway. 
As noted above, in order to get to the ravine area and Mr. Howard's residence from the Old 
Highway 30 access, the Officers went through the fence and cattle guard as described above and as 
shown on the photos in Exhibit 2 and in the video taken by Detective Sweesy (Exhibit 1 ). 
Detective Sweesy testified that he did not see the ''NO TRESPASSING" sign on the fence post to 
the west of the cattle guard on August 31, 2011. (Tr. p. 41) Detective Sweesy also testified that he 
did not see the "NO TRESPASSING" sign the day that he took the video (Tr. p. 102), but admitted 
that he could see the ''NO TRESPASSING" sign on the video itself when it was played for the 
court at hearing. (Tr. p. I 04-106). The photos of the cattle guard and fence post with the "NO 
TRESPASSING" sign are contained in Exhibit 2 and the video (Exhibit 1) clearly depicts the scene 
as well. Detective Sweesy testified that had he seen the "NO TRESPASSING" sign on August 31, 
2011, the ISP Officers would not have entered, and would have contacted the owner of the property 
for permission. (Tr. p. 72). 
After crossing the fence, the ISP Officers traveled on the private roadway to the ravine area. 
As shown in the video (Exhibit I), the ISP Officers walked across an irrigated field and entered 
into the ravine area near a small power plant or substation. The ISP Officers walked through and 
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searched the area of the ravine finding no suspected marijuana. (Tr. p. 46, 82) The ISP Officers then 
walked back down the ravine and returned to their vehicle. (Tr. p. 45) 
The ISP Officers then traveled in their unmarked vehicle on the private roadway and 
proceeded to drive to Mr. Howard's residence. As shown in the video (Exhibit 1 ), the Officers 
would have passed through an opening in a barbed wire fence in order to enter the property that 
includes Mr. Howard's residence. (Tr. p. 78) 
At Mr. Howard's residence, the ISP Officers entered Mr. Howard's yard and Detective Ward 
knocked on the door, but no one was present to answer. (Tr. p. 82) Detective Sweesy testified that 
at or near the front door he smelled what he believed was "growing" marijuana as a result of a 
breeze from the west. (Tr. p. 23-24) Detective Sweesy testified that he could not identify the 
location where the smell was coming from, only the general direction. (Tr. p. 83) Detective Sweesy 
then testified that he and the other ISP Officers went back up to the private road and walked along it 
to "look at the buildings on the west side." (Tr. p. 24) Detective Sweesy testified that he saw a shed 
behind Mr. Howard's residence where he observed strings hanging from the top of the shed. (Tr. p. 
25) Detective Sweesy then testified that he retrieved his camera from his vehicle and walked along 
the west side of a barbed wire fence that was west of Mr. Howard's residence. (Tr. p. 26) 
Detective Sweesy took photographs of the shed behind Mr. Howard's residence from the west side, 
or what he believed was the "outside" of the fence. (Tr. p. 30). Detective Sweesy explained that the 
reason he took photographs from the "outside" or west side of this fence was because he believed it 
was "outside" of Mr. Howard's property. (Tr. p. 87) However, Detective Sweesy admitted that he 
did not know where the property line actually was at the time he was taking photographs of Mr. 
Howard's shed. (Tr. p. 87) 
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The barbed wire fence that Detective Sweesy testified he stayed outside of is not a property 
boundary fence at all. (Tr. p. 156) Mr. Howard identified the boundary of the approximately 10 
acre parcel of property by marking lines in red ball-point pen on Exhibit 4. (Tr. p. 126-127) The 
line marked "fence line" as identified by Detective Sweesy is not the west boundary of the property 
and is instead sometimes a makeshift corral for Mr. Howard's horses or other animals. (Tr. p. 129-
130). On August 31, 2011, there were no animals in this area. (Tr. p. 130) 
Unknown to the ISP Officers while they were at Mr. Howard's residence was that they were 
being observed by Ben Hepworth, a ditch rider for the North Side Canal Company. Mr. Hepworth 
testified that he has worked for the North Side Canal Company for many years and is very familiar 
with Mr. Howard's residence and the surrounding property. (Tr. p. 182-183) Mr. Hepworth 
testified that he observed three individuals in Mr. Howard's yard. (Tr. p. 184) Mr. Hepworth 
indicated the location of the three (3) individuals as he observed them in Mr. Howard's yard by 
drawing three circles on the map admitted as Exhibit 4. Mr. Hepworth did not know that these 
persons were police officers or what they were doing. (Tr. p. 186) Mr. Hepworth explained that 
the reason he called Mr. Howard on his cell phone to let him know there were persons at this house 
was because "there's never anybody around there." (Tr. p. 184) 
Mr. Howard drove to his residence after receiving the phone call from Mr. Hepworth. (Tr. 
p. 150). When he arrived at his house, he saw three men at his house. (Tr. p. 151-152). Mr. Howard 
observed Detective Sweesy standing very close to his shed, and the two other officers standing to 
the south of Detective Sweesy. (Tr. p. 152) Mr. Howard marked the location of the ISP Officers 
with 3 X's on Exhibit 4. As soon as he got out of his truck, Mr. Howard told the individuals that 
they were trespassing and that they needed to leave. (Tr. p. 153) Since the ISP Officers were not in 
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uniform, and no marked police vehicle was present, Mr. Howard did not know they were police 
officers until they advised him they were after Mr. Howard had told them to leave. (Tr. p. 154) 
Mr. Howard told the ISP Officers to leave several times during a fifteen to twenty-minute 
period. (Tr. p. 157-158, p. 117) Mr. Howard finally relented and told the ISP Officers that they 
could take the plants that were in his shed. During that fifteen to twenty-minute period however, in 
addition to the several instances in which Mr. Howard told the officers to leave, (Tr. p. 157) Mr. 
Howard was prohibited from making any phone calls or retrieving anything from his house. (Tr. p. 
156) When advised by Detective Sweesy that he would not go to jail if he let the ISP Officers 
search his shed, Mr. Howard relented under the circumstances at the end of the fifteen to twenty 
minute period and allowed the ISP Officers to go into the shed and pull up the marijuana plants. 
(Tr. p. 159) 
The distance between the rear of Mr. Howard's house and the shed that had the marijuana 
plants was described by Mr. Howard as 'just about seven steps" off of his back porch. (Tr. p. 132) 
The shed is not separated by a fence or other barrier and is right next to Mr. Howard's backyard 
area of his house where Mr. Howard and his family enjoy typical back yard activities. (Tr. p. 131-
132) 
ISSUE PRESENTED 
Did the District Court err when it denied both Mr. Howard's Motion to Suppress and his Motion to 
Reconsider? 
ARGUMENT 
The District Court Erred in Upholding the Warrantless Entry and Search of Mr. Howard's Property, 
Incorrectly Applying the Open View Doctrine and Making Findings of Pact that Were Not 
Supported by the Evidence 
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A. Introduction 
Warrantless searches are presumed to be unreasonable unless the search can be justified 
under one of the justifications to the warrant requirement. State v. Reimer, 127 Idaho 214, 899 P.2d 
427 (1995). The District Court erred when it upheld the warrantless entry and search of Mr. 
Howard's property under the open view doctrine. The evidence presented at hearing clearly 
established that the ISP Officers traveled on a private road, through a gate in a fence that was posted 
"NO TRESPASSING," and then continued to trespass on private property in order to gain any 
"view" of suspected marijuana plants growing in a shed behind Mr. Howard's residence. As such, 
the District Court erred in its findings of fact and application of the law by not following State v 
Christensen, 131 Idaho 143, 953 P.2d 583 (1998), a case that is substantially on point with the 
unconstitutional warrantless entry and search of Mr. Howard's property. 
The District Court also erred by making findings of fact that were not supported by the 
evidence presented at hearing in order to conclude that the ISP Officers did not invade the curtilage 
of Mr. Howard's property. In making this argument, Mr. Howard is not conceding the 
unconstitutional trespass by the ISP Officers in order to even access the area determined by the 
district court to be the curtilage surrounding Mr. Howard's residence. Even if this Court were to 
find that the ISP Officers had an "implied invitation" to travel through the fence and across private 
property on the private roadway in order to access Mr. Howard's residence, the evidence presented 
at hearing established that the ISP Officers were not in a location where the open view doctrine 
would apply. The evidence presented at hearing established that the ISP Officers were actually in 
Mr. Howard's back yard. The District Court's attempts to discredit the testimony of Mr. Hepworth 
and Mr. Howard in order to uphold the ISP Officers' continued trespass and violation of Mr. 
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Howard's rights are not supported by substantial evidence in the record. The testimony of the 
location of the ISP Officers as observed by Mr. Hepworth and Mr. Howard was not contradicted or 
impeached in any way by the State at hearing, and the District Court's findings that Mr. Hepworth' s 
and Mr. Howard's testimony was "mistaken" or not consistent with photographs are simply wrong 
and not supported by the evidence. 
The evidence presented at hearing established what any reasonable person would find as to 
what really happened on August 31, 2011: The ISP Officers trespassed on private property in a 
covert manner (not in uniform and not in marked vehicles) to follow up on an anonymous tip that 
Mr. Howard was growing marijuana in a ravine by his house. When no marijuana was found in the 
ravine, the ISP Officers continued their trespass by entering Mr. Howard's backyard and looking in 
his shed because they thought no one was home. Mr. Hepworth saw what the ISP Officers were 
doing and called Mr. Howard who then caught them in the act. The open view doctrine is based 
upon the principle that if the government is acting in the same way as a "reasonably respectful 
citizen," then their observations are an exception to the warrant requirement. No reasonably 
respectful citizen of the State ofidaho goes through a fence (whether or not the fence is posted "NO 
TRESPASSING") and onto private property without asking permission. No reasonably respectful 
citizen of the State of Idaho, especially in rural Gooding County, starts snooping around someone's 
property when they believe no one is home. The fact that the ISP Officers did this to Mr. Howard 
without any attempt to preserve their actions by way of video or digital recording, when it is so 
simple to do so using today's technology, is unacceptable. More importantly, it prohibited the State 
from satisfying their burden to show the ISP Officers' warrantless entry and search on August 31, 
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2011 was reasonable. As such, Mr. Howard respectfully requests that the District Court's decision 
be reversed. 
B. Standard of Review 
An appellate court reviewing a district court's order denying a motion to suppress evidence 
can only overturn findings of fact if not supported by substantial evidence. State v. Weber, 116 
Idaho 449, 452, 776 P.2d 458, 460-61 (1989). However, an appellate court reviews de novo a 
district court's determination as to whether constitutional requirements were met in light of the 
facts. State v. Medley, 127 Idaho 182, 185 898 P.2d 1096 (1995). 
C. The District Court Erred When it Upheld the Warrantless Entry and Search of Mr. 
Howard's Property Under the Open View Doctrine 
Mr. Howard brought his motion to suppress under both the Fourth Amendment to the 
United States Constitution and Article I, Section 17 of the Idaho Constitution. The purpose of both 
the Fourth Amendment and Article I, Section 17 is to protect a person's reasonable expectation of 
privacy against arbitrary governmental intrusion. State v. Thompson, 114 Idaho 746. 760 P.2d 1162 
(1988). Warrantless searches are presumed unreasonable and the State has the burden of showing 
that such governmental action is justified under one of the exceptions to the warrant requirement. 
State v. Reimer, 127 Idaho 214, 899 P.2d 427 (1995). The open view doctrine holds that a police 
officer's observations made from a location open to the public are not a search because there is no 
reasonable expectation of privacy in what is knowingly exposed to public view. Katz v. United 
States, 389 U.S. 347, (1967); State v. Clark, 124 Idaho 308, 859 P.2d 344 (Ct.App. 1993). 
The District Court found no problem with the ISP Officers' entry onto private property on 
August 31, 2011: 
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"On the morning of August 31, 2011, Sweesy, Ward, and Otto drove to the location 
of the anonymous tip. They turned onto a dirt/gravel road off of Old Highway 30 
and proceeded generally east to a fork in the road." 
(R. p. 39) 
"The use of the non-public road by the ISP officers did not violate the defendant's 
right of privacy, nor was there any clear indication that access on the Road was in 
anyway restricted." 
(R. p.60). The District Court failed to mention that this private or "non-public" road was only 
accessible through a fence, a fence that was also posted "NO TRESPASSING." As soon as the ISP 
Officers crossed through the fence line, on a private road, it is beyond argument that they were no 
longer in a location open to the public. In the video (Exhibit 1) and photographs (Exhibit 2), it is 
clearly evident to any reasonable person that this single lane dirt and gravel road, that contained no 
road markings, that proceeded through fields, around and through barbed wire fences, rocks and 
sage, was not a public road, or a private road open to the public. Clearly, this is a trespass upon 
private property, even without the added reinforcement of a "NO TRESPASSING" sign. It was 
only upon this trespass by the government that Detective Sweesy could then subsequently claim he 
detected an odor of marijuana and allegedly saw strings and green plant material in "open view." 
As noted above, Detective Sweesy testified that had he seen the "NO TRESPASSING" sign, the 
ISP Officers would not have entered and would have made other arrangements. Mr. Howard 
further submits that simply the nature of the area itself makes clear the area is not open to the 
public. 
Similar to the instant matter, State v. Christensen, 131 Idaho 143, 953 P.2d 583 (1998) also 
dealt with an anonymous tip that a person was growing marijuana. In Christensen, law 
enforcement officers in Latah County unlawfully entered a driveway in investigating this tip, in part 
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because there was an unlocked gate on which there was posted a no trespassing sign. The court in 
Christensen did not limit its holding to whether or not a no trespassing sign was present or there 
was a closed gate to go through, but rather looked at many factors in determining intent to maintain 
pnvacy: 
Although we agree that there is an implied invitation for the public to use normal 
access routes to a house, this implied invitation is not irrevocable. We believe that 
the reasonably respectful citizen when confronted with a closed gate and a no 
trespassing sign does not proceed further, but respects the request for privacy that 
such efforts convey. 
The State in its argument emphasized the fact that there was no fence or other 
physical barrier to entry surrounding the property. While the presence of a fence is a 
factor to consider in determining whether an area is open to the public, it is not 
dispositive. Many factors such as geography, aesthetics and economics may go into 
the decision whether or not to erect a fence. We do not believe that the ability to 
exclude the public is available only to those Idaho citizens with the resources to 
construct extensive fencing. We note that this is not a case where the message to the 
public was ambiguous. The no trespassing sign was clearly posted on a gate across 
the only public access to the property. In light of this unambiguous message, it is 
unclear what the presence of a fence would add. In short, Idaho citizens, especially 
those in rural areas, should not have to convert the areas around their homes into the 
modem equivalent of a medieval fortress in order to prevent uninvited entry by the 
public, including police officers. 
Christensen, 131 Idaho at 147-148. It is clear that any reasonable person who would turn off of old 
highway 30 and confront the private road at issue, with (or without) a posted ''NO 
TRESPASSING" sign, with a cattle guard and fence on both sides would not enter without 
permission. 
To the extent whether the "NO TRESPASSING" sign was present on a fence post to the left 
of the private road on August 31, 2011 as noted in Exhibits 1 and 2 is relevant, Mr. Howard 
submits that fact was conclusively proven at hearing. Both Mr. Howard and Mr. Hepworth testified 
this fence was posted "NO TRESPASSING" for several years and was so posted on August 31, 
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2011. Their testimony was not impeached at hearing in any way. More importantly, the State -
which had the burden of proving the constitutionality of the ISP Officers' warrantless entry and 
search - never presented any evidence to the contrary that a "NO TRESPASSING" sign was NOT 
present on August 31, 2011. However, the District Court did not place the burden of proving this 
fact on the State and further made findings of fact that were directly contrary to the evidence and 
testimony presented at hearing: 
"In fact, I will indicate further that the evidence did not, at the evidentiary hearing, 
did not support the fact necessarily that there was such a no trespassing sign posted 
at the time of the entry by the officers. 
As the court recalls the testimony of Mr. Howard when he was viewing the sign, he 
was merely indicating that that is a no trespassing sign in the video taken by the 
officers, and I do not recall that there was any direct testimony that the trespassing 
sign was present in August at the time that the officers made the entry." 
(Tr. P. 229-230). Again, both Mr. Howard and Mr. Hepworth testified that a ''NO 
TRESPASSING" sign had been posted at the location for several years prior and would have been 
there on August 31, 2011. Also, both the photographic (Ex. 2) and video (Ex. 1) evidence are 
substantial and competent evidence that the "NO TRESPASSING" was present on August 31, 
2011. The District Court's finding to the contrary is therefore not supported by substantial evidence. 
As such, the decision denying Mr. Howard's motion to suppress, which is clearly based upon this 
erroneous finding, must be reversed. 
D. The District Court also Erred by Making Findings of Fact Not Supported by the Evidence in 
Order to Conclude that the ISP Officers Did Not Invade the Curtilage of Mr. Howard's 
Residence. 
Even if it could be found that the trespass on the private road by the ISP Officers was 
consistent with what a reasonably respectful citizen would also do in order to satisfy the open view 
doctrine, that does not justify the subsequent invasion of the curtilage of Mr. Howard's residence. 
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The District Court, after discussing the factors set forth in State v Webb, 130 Idaho 462, 943 P.2d 
52 (1997), and United States v Dunn, 480 U.S. 294 (1987), made the following finding regarding 
what should be considered the curtilage of Mr. Howard's residence: 
"The curtilage would clearly only encompass the property to the east of the fence 
line; south of the Northside Canal and north of the Road." 
(R. p. 59). As noted above, the "fence line" is not a property boundary line, but was believed to be 
so by the ISP Officers, so it is to the west of the "fence line" that the officers claimed to have stayed 
while making their observations of the shed behind Mr. Howard's house. According to the District 
Court, the ISP Officers only made observations of the shed behind Mr. Howard's house from the 
west of the "fence line" or on the private road so as to not invade the curtilage. Mr. Howard would 
reassert at this point his position stated above that the ISP Officers had already unconstitutionally 
trespassed whether or not they stayed west of the "fence line" or on the private road. The District 
Court's findings of fact on this issue, however, are not supported by substantial evidence. 
As noted above, Mr. Howard submits that it is clearly unreasonable for the government to 
engage in an admittedly covert or strategic investigation without preserving their actions for review 
by way of digital or video recording. As to the evidence that was presented, however, both Mr. 
Howard and Mr. Hepworth testified that ISP Officers were in fact EAST of the "fence line" and off 
of or NORTH of the private road. It is important to note that at hearing that the testimony of Mr. 
Howard and Mr. Hepworth regarding the location of the ISP Officers was not challenged or 
otherwise called into question by the prosecuting attorney. As noted above, the location of the ISP 
Officers was noted on Exhibit 4 by Xs and Os by Mr. Hepworth and Mr. Howard which indicate a 
clear and substantial invasion of the curtilage of Mr. Howard's residence as defined by the District 
Court. 
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The District Court, since the ISP Officers failed to preserve their movements and actions, 
made the unsubstantiated conclusion that Mr. Hepworth and Mr. Howard were either "not credible 
or mistaken in their testimony, as to the location of the officers and/or their vehicle being (sic)." (R. 
55) In its Finding of Fact number 11, the District Court made the wholly unsubstantiated finding 
regarding Mr. Hepworth's testimony: 
"Hepworth was clearly mistaken as to the location of the officers' truck. Hepworth 
was north of the Howard residence and on the north side of the canal, in his vehicle 
and made the observation while driving. The Court will find that it is probable that 
he was mistaken as to their location on the property, as opposed to their location on 
the road or west of the fence line." 
(R. p. 53). The court reasoned that Mr. Hepworth's testimony was not credible "because the 
photographic evidence does not show a blue truck on any portion of the Howard property. (Exhibit 
#5, Photos 9251-55)." Mr. Hepworth never testified that he saw a "blue" truck, he simply stated 
that "There was just a pickup there with some guys out in the yard, in the back part of his yard 
there looking at the vehicles in that area." (Tr. p. 184). He marked the location of these "guys" 
with three (3) Os on Exhibit 4, in a location well within the curtilage. (Tr. p. 185) Mr. Hepworth 
testified that he spotted a vehicle he did not recognize (Tr. p. 190) while he was driving, and as he 
continued driving he "could see people back there." (Tr. p. 185) The District Court's finding of 
fact, based upon the conclusion that there was no "blue truck" in any of the photographs taken by 
the ISP Officers, that Mr. Hepworth must have been mistaken is not supported by any evidence in 
the record and simply does not make any sense. It was undisputed that the ISP Officers drove to the 
location in a truck so the fact that there is no truck in the photographs is irrelevant. Mr. Hepworth's 
testimony that he saw the ISP Officers inside the curtilage was not contradicted, was not 
impeached, and therefore should have been accepted as true. Pierstorff v. Gray's Auto Shop, 58 
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Idaho 438, 74 P.2d 171 (1937). 
Mr. Howard's testimony corroborated Mr. Hepworth's testimony as to the location of the 
ISP Officers well within the curtilage of his house. Mr. Howard marked the location of the ISP 
Officers with three (3) Xs on Exhibit 4. Again, the District Court bases its erroneous finding of fact 
on the photographs admitted in Exhibit 5. The District Court makes a finding as to when those 
photographs were taken that is not supported by any evidence in the record, and then concludes that 
Mr. Howard's testimony was not credible as to the location of the ISP Officers when he arrived at 
his house. The District Court found, without substantiation, that "photos 9251-61 were taken 
before the defendant arrived at his residence." (R. p. 52) Even ifthere was some basis to conclude 
that Mr. Howard was mistaken or not credible as to when Detective Sweesy took the photographs, 
that does not support the District Court's conclusion that it "must find that his (Mr. Howard's) 
testimony is not credible as to the location of the officers when he arrived." (R. 52) Since the 
District Court's findings of fact on this issue are not based upon substantial evidence and are rather 
based on wholly conclusory and unsubstantiated statements regarding Mr. Howard's and Mr. 
Hepworth's testimony, the order denying Mr. Howard's motion to suppress must be reversed. 
CONCLUSION 
For the reasons set forth herein, Mr. Howard respectfully requests that this Court reverse the 
District Court's order denying his Motion to Suppress. 
DATED this 26th day of March, 2013. 
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